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Re: Notice of Violations of the Endangered Species Act In Connection with the U.S.

Environmental Protection Agency’s Outer Continental Shelf Air Quality Permit for
the Cape Wind Energy Project

_ This letter is sent on behalf of the Alliance to Protect Nantucket Sound, Public Employees for
Environmental Responsibility (“PEER”), Three Bays Preservation, Cetacean Society International, Pegasus
Foundation, Californians for Renewable Energy, Lower Laguna Madre Foundation, and Barbara Durkin
and Martha Powers as private citizens. Pursuant to the citizen suit provision of the Endangered Species
Act, 16 U.S.C. § 1540(g) (“ESA”), these conservation organizations and individuais -- collectively referred
1o as “the Alliance et al.” — hereby put you on notice that the U.S. Environmental Protection Agency is in
violation of section 7 of the ESA, 16 U.S.C. § 1536, and the Act's implementing regulations, with regard.
to EPA’s Outer Continental Shelf air quality permit {“OCS permit”) for the Cape Wind Energy Project.
Accordingly, EPA should immediately take steps to bring itseif into compliance with the ESA, including by
suspending the OCS permit.

In issuing an OCS permit for the project, EPA did not engage in any ESA section 7 consultation of
its own with either the Fish and Wildlife Service {*FWS”) or National Marine Fisheries Service (“NPAFSY),
although it is indisputable that the project “may affect” a number of listed species, which is the
regulatory trigger for formal consultation. 50 C.F.R, $402.14(a). Rather, EPA has expressly “relied on”
the formal consultations conducted between the Services and the Bureau of Ocean Energy Management
{“BOEM”} and its predecessor agency, and the Biological Opinions ("BiOps”} and incidental take
statements {“ITS") issued by FWS and NMFS resulting from those consultations. See EPA, Foct Sheet:
Quter Continental Shelf Alr Permit Approval: Cape Wind Energy Project, at 51 {Attachment AL In
explaining why it was relying on these consultation documents, EPA has stated that “NMES and FWS
each prepared Biological Opinions” which found that the project would in fact harm various listad
species and hence included IT5's —in the case of FWS, an ITS “focused on roseateterns and piping
piovers,” and in the case of NMFS, an ITS “focused on” various species of sea turtles, /d.

Consequently, “based on the results of these consultations,” EPA “proposied] to include a
condition within the OCS air permit requiring that, if at any time during the life of the project, either
FWS or NMFS requests that ESA consultation be re-initiated, withdraws an incidental Take Statement, or
determines that that the requirement of the £SA are not being satisfied, Cape Wind must notify EPA.”
id. The specific condition ultimately incorporated into the OCS permit provides zs follows:



Endangered Species Act: If at any time during the life of the Project, either the United
States Fish and Wildlife Service or the National Marine Fisherias Service, or a successar
agency, request that Endangered Species Act (ESA) consultation be re-initiated,
withdraws an Incidental Take Statement, or determines that the requirements of the
ESA are not being satisfied, the owner/operator shall notify EPA within five {5) calendar
days of its receipt of such request, withdrawal, or determination.

EPA, Outer Continental Shelf Air Permit issued to Cape Wind Associates, Inc. (Attachment.B). The
obvious purpose of this condition was to allow EPA to take appropriate action in the event that the ESA
Consultations, BiOps, and ITS’s on which EPA was relying were not longer deemed to be valid.

On March 14, 2014, however, the U.S. District Court for the District of Columbia held that both

BiOps on which EPA has relied are in fact legally defective. See Public Empioyees for Envt’l Resp. v.
Beoudreu, __F.Supp. 2d __ 2014 WL 985394, at "*24-26, 25-30 {D.D.C. Mar. 14, 2014}, With respectto
impacts on Roseate terns and Piping plovers, the Court held that the BiOp and ITS were unlawful
because the FWS “improperly delegated to Cape Wind and to the BOEM decisions concerning certain

- reasonabie and prudent minimization measures” - i.e., the temporary and seasonal shutdown of the
turbines through the feathering of the rotors in order to protect ESA-listed birds that routinely move
through the project area. /d. at **24, 25. With regard to impacts on the Right whale, the Court held
that NMFS violated the ESA by failing to include any ITS for Right whaies although this critically
endangered species may indeed be harmed by the project in a number of ways. See id. at *29 ["Here,
NMFS included no incidental take statement for right whales, despite the fact that the whales have

“traversed the Cape Wind project area and appearad along routes that will be traveled by project
vessels.”). In light of these legal violations, the Court remandead the respective BiOps to the Services so
that they could be brought intc compliance with the ESA.

Because EPA opted to rely expressly and entirely on BOEM's formal consultations with the
Services, and EPA chose to conduct no independent consuitation of its own, and because the
consuitations and the BiOps/ITS's on which EPA has relied have now been held by a federal court to be -
conducted unlawfully, it unavoidably follows that £PA is also now in violation of its ESA section 7
obligations with respect to EPA’s approval of the OCS permit.

Accordingly, in keeping with the terms of the OCS permit, which plainly contemplates that £PA
will take appropriate action under the very circumstances that have now arisen, EPA should immediately
suspend the permit pending fulfiliment of the remand of the two unlawful consultations on which EPA
has relied and a determination by the Court that those remands have been performed in a manner that
fully rectifies the violations. Moreover, because it is now abundantly clear that EPA can no longer
reasonably rely on BOEM and the Services to carry out EPA’s own consultation obiigations, EPA should
become directly invoived in the remanded consultations in order to ensure that the ESA’s reguirements
are carried out in the manner that the Court directed*

! For example, EPA should insist that the FWS engage in a genuinely “independent” evaluation of the feasibility of
the feathering measure urged by Service biologists and not, yet again, capitulate to undue pressure from CWA or
others. Likewise, EPA should insist that NMFES adopt an incidental take statemant for Right whales that is in fully
compliance with the £5A and implementing regulations, and is based on all of the available scientific evidence
concerning the presence of, and risks posed to, Right whales in the action area.
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Sincerely,

Eric R. Glitzenstein

Enc.
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Cape Wind Energy Project Page 51 of 56
Draft Quter Continental Shelf Air Permit munber OCS-R1-01

MMS’s general conformity and NEPA apalyses. Based on that review, EPA is satisfied
thar the project emissions will no: result in air quality exceeding ambient air qualiy
standards for NOs, CO, SOs, PMys, or PMa<, and is not requiring further modeling.
Please refer to Auachment I, memo from Briag Hennessey 1o Brendan McCahill dased
June 3, 2010.

XII. ENDANGERED SPECIES ACT

Pursuant to Secton 7 of the Endangered Species Act (ESA), 16 USC. § 1336, and its
implementing regularions ar 50 C.F.R. part 402, EPA is required to ensure thar any action
authorized, funded, or carried out by the Agency is not likely 10 jeopardize the continued
existence of any endangered species or threatened species, or resuli in the destraction or
adverse modification of such species’ designated critical habitar. Section 9 of the ESA
prohibits the taking of endangered species. This project involves several federal agencies
whose actions are subject to the ESA.

Ina May 1%, 2008 letier from the Minerals Management Service (MMS) (o the National
Marine Fisheries Services (NMFS) and the United States Fish and Wildlife Servige
(FWS), MMS requested formal consultation under Section 7 of the ESA on behalf of
itsclf and, a5 lcad federal agency, of EPA. MMS provided a Biclogical Asscssment. and
NMFS and FWS each prepared Biological Opinians. > FWS's Biological Opinion
included an Incidemral Take Statcrent (focused on roseate torms aud piping plovers) and
provided reasonable and prudent measures (RPMs) as well as terms and conditions
necessary for exemption from the prohibitions of ESA §9. See FWS Biological Opinion.
at75-76. Similarly, NMFS provided an Incidental Take Statemont {focused on
logeerhead, Kemp’s ridley, green, and leatherback ses turtles), RPMs, and terms and
conditions for exemption from the prohibitions o [ESA §9. See NMFS Biological
Opinion, at 102-104,

EPA bas relicd on MMS’s ESA consultations to fulil] EPA’s obligations under the ESA
for this project.  Based on the results of these consultations, and after review of the
terms, conditions, and RPMs in the FWS and NMFS BOs, EPA proposes to include &
condition within the OCS air permit requiring that, if ar any time during the life of the
project, either FWS or NMFS requests that ESA consuliation be re-initiated, withdraws
an Incidental Take Statement, or determines thar the requirements of the ESA are not
being satisfied, Cape Wind must notfy EPA.

R Sow Cape Wind Eneroy Project, Nantucket Sound: Biological Assessment (MMS, May 2008), avasivhle
ar Alpiwwwanms.govioSshore PDFs Muy1(508*‘:::;;::‘%111:1?&1:1]8.&.pdl‘: Biologica! Opinion for the Cape
Wind Energy Project. Nantucker Sound. Massachusens (USFWS, Nov. 21. 2008), included in Cape Wind
FEIS Appendix I available ar htipi/Avww . muns.govioffshore/R encwableEnargw/PDFS/FEIS)
ﬁpp:ndix%iﬁf%20-%20\r‘v’ES%EOand%ZUNOAA%ZUBOs,pdE; Nauonal Marine Fisheries Service,
Endangered Species Act Section 7 Consultation Biological Opinion INMFS. Nov. 13, 2008

1. also gppended
to Cape Wind FEIS in Appendix J.
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Outer Confinental Shelf Aflr Permit
1ssued to
Cape Wind Associates, L1.C
forthe

Cape Wind Energy Project
Ofishore Renewable Wind Energy Project

Horseshoe Shoal i Nantucket Sound

EPA Permit Number
OCS-R1-01

Pursuant 1o the provisions of Section 328 ofthe.Clean Air Act TCAA) and the Code of Federai
Regnlations (C.F.R.) Title 40, Part 335, the United States Environmental Protection Agency-New
England (EPA) is proposing to issus an Outer Continental Shalf (OCS) air quality permit to Cape
Wind Associates, LLC (Cape Wind). ‘Cape Wind proposes 10 construct and operate 130 wind
turbine generators (WTGs) and ather supporting equipment (The Project) in a grid ‘pattern on or
neer the Horseshoe Shoal ‘in Namtucket Sound off the-coast of Massachusetts,

The design, construction and operation of the Project shali-be subject to-the artached permit
conditions and permit fimitations. This permit shall be effective 30 days after the date of signature
uniess (1) review is requested on the permit under 40 CFR. § 124.19, in which c2se the permit
shall be effective when provided by 40 CFR. § 124.19(f), or (2) no comments Teguesting a change
in the draft psrmit arereceived, in which case the permit shall be effective immediatsly upon
signatare. The permit shall remain in effect until it is surrendered to BPA. This permit becormes
invalid ifCape Wind does not commence construction within 18 ‘months afterthe permit’s effactive
dats. EPA may extend the 18-month period upon & safisfactory showing that an extension is
Justified. THis permit doss not refieve the Cape Wind from the obligation to comply with applicable
state.and federal air pllufion contro] miles and Tegulations. ;

Re giunajkimini strator

Attachment B



Cape Wind Associares, LLC
Ower Continental ShelfAir Permiir OCS-R3-01

Acrenvms and Abbrevistions

Cape Wind - Cape Wind Associates, L1LC
CER Code of Federal Regulations

CI Compressien Ignition

c0 Carbon Monoxide

EP4 Emfimm:malhotscﬁon.Agmcy
ES4A Endangersd Species Act

g/hp-hr Grams per horsepower-hour
gliow-hr Grams per kilowat-hour

kW Kilowatt :

NMEC Non-methane hydrocarbons

NOx Nitrogen Oxides

0cCs Outer Continental Shelf

M Particulate matter

The Project Wind turbines and SUPPOTting equipment
WTG Wind Turbine Geperator
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- ‘Cape Wind Associates, LLC
Owrer Continerra! Shelf Adr Permit OCS-R1-01

Environmental Protection Agency - New England
Outer Continental Shelf Air Permit

Cape Wind Energy Associates, LLC
Cape Wind Energy Project

Permit Terms and Conditions

L Background for informsational purposes

Forair permitting purposes, the Projectis divided into-three sections-that closely tradk-the
lifs cycle or phases of the Cape Wind project. Phase 1 inctudss site preparafion and
construction of the Project; Phass 2 inchudes.operations, maintenance and repair of the
Project; and Phase 3 includes decommissioning and removal of the project. This permit
includes emissions and operational requirements applicabls to Phases ] and 2. All permit
requirements apply during both Phase 1 and Phase 2 except where specifically provided
otherwise. EPA is not including the Tequirements for Phase 3 at this fime,

This permit organization is different from most air bermits. Typically, state and federal
air regulations define emissions:that result From the construction and decommissioning of
amew source as “secondary emissions” that are not reguilated under the air permit. _
However, the d=finitien of “OCS source” in section 328 of the Clean Air Actand 40 Part
C.FR. Part 55 is broader in scope fhan EPA’s regulations Tor land-bassd stationary
sources. The OCS source definition requires EPA to include emissions from certain on-
site construction eguipment nthe air permit. The'OCS regilations also require EPA to
inchude poliutants emitted from vesselsthat service Cape Wind in the “potential
emissions™ of Cape Wind. ,

Clean Afr Actprovisionsand EPA re ions (including the Massachusetts regularions
incorporated by reference into 40 C.F R Part 55 )

The owner/operator imcindes Cape Wind Assaciates, LLC; ts saccassor(s) in
operating the permitted project; its contractors; and any agents or parties acfing on its



Cape Wind Asseciates 11.C
Ouwter Continental Shelf Al Permit OCS-R1-0]

behalf fhat conduct activities reglated by fhis permit inchuding but-not Timited to
vessel, barge, and equipment operators.

Vessel has its normal meaning under the Cleam Alr Act, and specifically includas both
(1) seli-propelied vessels and (2) barges ar othernop-self-propslied vesssls that must
be towsd by another vessel. Jt inchudes vessals with or withoutjacking systems.

Jack-up Unit means & vessel (whether self-propelied or not) that includes legs and a
lifting system that enables the vesse] to lower its legs into the seabed and slevate its
hull to provide 2 stable work deck. Such 2 vessel is considersd 2. Jack-up Unit at all
times, including when it s not attached o the seabed.

Non-stationary Engine means any engine, including but not fimited 1o 2 vesse}
propulsion engine, that (1) is not engaged or perticipating in an OCS Activity, and (2)
is on a vessel that (g) is not ftself ap OCS Source, but (b) is physically attached 10 an
OCS Source. While & vesss] is'physically attached 10 an OCS Source, all of its
operating engines (including propulsion engines) that are 707 participating in the OCS
Source’s OCS Activities are considéred Non-stationary Engines. '

Non-siationary Engine Emissions means all emissions from Non-stationary Engines
during 2 given period of fime.

OCS Attachment means the moment when at Jeast three legs from = Jack-up Unit have
attached to the seafloor.

QCS Deiachment means the moment whep a Jack-up Unit has retracted enough of its
legs so that fewer than fhree leps remain attached 1o the seafloor.,

- QCS Activity means activity raiaﬁngto:thc-conmcﬁon,.opcmﬂmm-maimmnccor
any other poliutant-emitting activity conductad by 2 vessel, or equipment on.a vessel,
from the time of the vessel's OCS Attachment to the time. of the vesssl’s OCS
Detachment.

OCS Source means any equipment, activity, or facility, including vessels, that emits
or has the potential to emit any air pollutant and is or will be used 1to.conduet an OCS
Activity as part of the permitted project. A vessel.or equipment-on & vessel becomes -
an OCS Source each fime the vesssl completes an OCS Attachment, and ceasss to be
an OCS Source each time the vesse] completes an OCS Detachment.

OCS Source Emissions means the emissions from any OCS Source during an OCS
Source Period.

OCS Sowrce Period means each peried of ime from when a vessel completesan OCS
Attachment to when the vasse] completes.an OCS Detachment.

‘OCS Stationary Engine means (1) any engine on a0 OCS Source that operates-during



Cape Wind -Associntes, T1.C '
Outer Continena) Shelf Air Permit- OCS-R1-01

X

XL

General Reguirements

fé. The owner/operator shal] display a copy of fhis pemmit on each Jack-up Unit,
n a reasonafily aceessible jocation 25 naar to the subject equipment as is practical.

Special Conditions

A. Phase | Extension: The oWner/operator may request an extension of the Phase
! End Date, The owner/operator must submi &ny such request no later than 138
months afier the Phase 1 Start Date smd in that request, demonstrate the
following: ,

1. The owner/operator has compiied with all Phase | permit requirements;

2. For good-cause, the owner/operator requires limited addifions] opzration
under the parmit conditions applicabie to Phase 1, rather than Phage 2:

3 Ihewmfop-morcmconﬁmctommp}y'wﬁhaﬂ%as: 1 permit
requirements {including the obligation o possess adeguate emissians
offsets) during the additional pentod undsr Phase 1:

4. All requirements-applicabis to the ‘Project outside of fhis permit will
continue to be safisfied. during the extension.

EPA will review the owner/operator's requast and any other reievamt information
to determine whether the request safisfieg the requirements of Section LA T4 s
ressanable-in fgit of the information in the. request and all ofher relevant

owner/operater’ s reguest satisfiss the Preceding requirsments, then EPA will, by
Istter, extend the Phase 7 End Date. All Phase ] permit requiremens, melnding
Section TV.B, will continneto apply until the extended Phase 1 Bnd Date,

TR £
AL -




Cape Wind Associams, LLC
Ouwnzr Cominental Shelf Air Permit OCS-R1-01

C. Prevention & Abatement of Air Pollution Episodes & Emergencies

1. No later than 180 days before the Phase ] Start Date, the owner/operator
sball submit to EPA a Standby Emission Reduction Plan (ERP) that the
ownsr/operator would implement 1o reduce air contaminants if the
Massachusetts Deparmment of Environmental Protection declares an Air
Pollution Episode under 310 CM.R. £.00 during Phase 1. The plan shall
identify the sources of air contaminants, the gpproximats amount of
reduction of contaminants, end a brief description of the manner in which

- the reduction will be achieved. I EPA dstermines that the ERP 18
inadequate, EPA will disapprove the plan, give the reasons for
disapproval, and require resubmittal of an amended plan in 2 reasonable
period of time as determined by EP A4, :

|2

If.an Aj¥r Pollution Episode is declarad during Phase 1, the owner/operator
shall implement the standby ERP.

1ad

If, pursuant to 310 C.MR. 8.05, the Massachusstts Department of
Environmental Protection declares an Air Pollution Episode Alert, Air
Pollufion Episode Warning, or Air Pollution Episode Emergency for
particulate matier and/or sulfur dioxide, then the owner/operator shall stop
all construction activifies that generate air pollutants until the Depantment
terminates the Alert, Warning, or Emergency. .

4. IL pursuant to 310 C.M.R. 8.13, the Massachuseris Department of
Environmental Protection declares an Air Pollution Incident Emerpency
and issues-orders to construction projects and/or vassels in southeaster
Massachusetts, then the owner/operator shall comply with such order.

XIL. Right of Entry
A. The owner/operator shall allow all autharized representatives of EPA, upon
presentation of credentials, w enter upon or through the facility where records
required under this permit-are kept. The owner/operator shall allow such authorized
Tepresenianves, 4t reasonsble times:
1. To access and copy any records that must be kept under this permit;

2. To inspect any facilities, equipment (inciuding monitoring and air
pollution cantrol equipment), practices, or operations regulated or required
under this permit; and

3 To monﬁm-mb&mce&arm for the purpose of assuring
corpliance with this permit.
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